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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 




Applicant: D.A. Burton et al. Examiner: Mark H, Rinehart 

Serial No.: 09/591,024 Group Art Unit: 2141 

Filed; June 9., 2000 Docket No.: TUC92000014US1 

TITLE: METHOD, SYSTEM, AND PROGRAM FOR SELECTING ONE OF 

MULTIPLE PATHS TO COMMUNICATE WITH A DEVICE 



CERTIFICATE UNDER 37 CFR 1 .8 : 

I hereby certify that this correspondence. is being transmitted via facsi^Hc/o Examiner Vincent Trans at 703-305-8266 
at the United States Patent and Trademark Office on May 3, 2Q04. 



David W/victcT 



PETITION TO WITHDRAW HOLDING OF ABANDONMENT 

Commi ssioner for Patents 

FAX RECEIVED 

P.O. Box 1450 

Alexandria, VA 22313-1450 MAY 1 27flf)4 

Technology Center 21 00 

Dear Sir: 

Applicants submit this petition pursuant to 37 CFR 1.181(a) to request the withdrawal of 
the holding of abandonment. See also. Manual of Patent Examination and Procedure (MPEP) 
Sec. 711.03(c), p. 700-154 (Feb, 2004, 8 th ed„ rev. 1) Examiner Trans requested that Applicants 
submit this petition directly to him via facsimile for consideration. 

The Notice of Abandonment was mailed March 25 , 2004 for failure of the Applicants to 
submit a response ("Response") to the non-final office action dated August 27, 2003 ("Office 
Action"), where the Response was due November 27, 2003 . 

Applicants submit herewith a copy of a facsimile dated November 2$, 2003 including the 
timely filed Response to the Office Action. (Nov. 27 th was the Thanksgiving Holiday, so the 
submission on Nov. 28 th was timely). The front page of this November 28, 2003 facsimile 
transmission provides the Confirmation Report generated by our fax machine showing that all 
pages of the facsimile transmission were sent to the USPTO and successfully completed on 
November 28 th . The Certificate of Transmission submitted pursuant to 37 CFR 1 .8 on the 
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Amdt. dated May 3» 2004 Seria j No 09/59 1,024 

Reply to Office action of August 27. 2003 Docket No. TUC92O00OHUS1 

Firm No. 0018.0075 

transmittal of the Response is dated November 28, 2003, Thus, under 37 CFR 1.8, the Response 

was timely filed and the Abandonment should be withdrawn- 
Applicants also submit herewith a copy of a facsimile dated December 5, 2003 in which 

the Applicants again transmitted the Response previously transmitted on November 28 th . The fax 

cover page of this December 5 th facsimile transmission notes that the Response is being resent to 

the Examiner to enter on the date of the initial timely transmission of November 28 th . 

Applicants request that the Abandonment be withdrawn because Applicants timely 

transmitted the Response including a proper certificate of transmission under 37 CFR 1.8, 

meaning that the submitted Response should be considered timely because it was filed within the 

required period for reply. 

Applicants submit that no fee is needed to submit this petition. See, MPEP Sec. 

71 1 .03(c)(1). Nonetheless, should any additional fees be required, please charge Deposit 

Account No. 09-0466. 

The attorney of record invites the Examiner to contact)*^ at (310) 553-7977 if the 

Examiner believes such contact would advance the pioseodtijm of the case. 

Dated: May 3. 2004 



Please direct all correspondences to : 
David Victor 

Konrad Raynes Victor & Mann, LLP 
315 South. Beverly Drive, Ste. 210 
Beverly Hills, CA 90212 
Tel: 310-553-7977 
Fax: 310-556-7984 




David W. Victor 
Registration No. 39,867 
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COPY OF FACSIMILE TRANSMISSION DATED 

NOVEMBER 28, 2003 
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KONRAD RAYNES VICTOR 



HP LaserJet 3100 
^Printer/ Fax/Copier/Scanner 
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vctiD CONFIRMATION REPORT for 
'KONRAD RAYNES VICTOR MANN LLP 
1 31 05567984 
Nov-28-03 6:40PM 



Job 



Start Time 



Usage 



Phone Number or ID 



Type 



Pages 



Mode 



Status 



545 



11/28 6:35PM 



4'51" 



USPTO 



Send, 



IB/16 



EC144 



Completed. 



Total 4*51" Pages Sent; 16 Pages Printed: 0 



KONRAD RAYNES VICTOR & MANN LLP 

_ JStewaag 

FAX COVER SHEET 

PLEASE DELIVER THIS FACSIMILE 
TO EXAMINER MARK H. RINEHART 

TO: (WnmioDuforPfltOltJ FROM: DuvM W. Victor 
Attn; ExftmlrtfrMnricRRlMkH 
a/oap Art Unh 2141 
PfltOHl Ekmnioing Corpfl 

PKMlmBfl CetlW CM* REF: O0l8;0v7S 

' Washington, D.C. 20231 1TBUFHONB 3lO>$Wm 

Tnt"| pii$Z3, including cover letter i£ 

PTO PAX NUMBER 1-703-7^7239 
ym^jtiA QUk * ^k***™ w rt 3 1 MWMW. or ft* us K 

. Tlttc of Ctoenmenl Trmsmtned; TJtANXMnTA.[, AN" AMMMflNT 



Applicant: DAJi«0.9fUEUlL 

Seri»f No.: 09/5¥L 014 

Fifed: klr.r q -M IM 
Qro^fi Art Unit 

t>«te*No.: H IC9:000014U31 



I te*»iy entity Hwt UiJ ppcrh feeing twinlWf! W rVulmtkmrf 
tformter 211,2003 ' J 




& 
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315 S. Beverly Drive, Suite 210 
Beverly Hills, California 90212 



Telephone: (310) 556-7983 
Facsimile; (310) 556-7984 



FAX COVER SHEET 



FAX RECEIVED 

MAY 1 ?. 2004 

PLEASE DELIVER THIS FACSIMlJ96! ol09yC8,lter2100 
TO EXAMINER MARK H. RINEHART 



TO : Commissioner for Patents 

Attn: Examiner Mark H. Rineharr 
Group Art Unit 2141 
Patent Examining Corps 
Facsimile Center 
Washington, D.C. 20231 



FROM: David W. Victor 



OUR REF: 
TELEPHONE: 



0018.0075 
310-556-7983 



Total pages, including cover letter: jjS 

PTO FAX NUMBER 1-703-746-7230- 
?, WCeive a11 ° f pages ' P lease ^ephone us at 310/556-7983, or fax 

Title of Document Transmitted: TRANSMITTA L AND AMFNniuRMT 



us at 



Applicant: 
Serial No.: 
Filed: 

Group Art Unit: 
Docket No.: 



D.A. Burtn ^i Rt »1 
09/591.024 
June 9. 2000 
2152 

TUC92000014T ,T.S1 



I hereby certifr that this paper is being transmitted by facsimile to th< 
November 28, 2003 
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PATENT 
TUC92000014US1 
0018.0075 



IN THE UNITED STATES PATENT AND TRADEMARK OFFIHF 



In re Application of: 
DA Burton et al. 
Serial No.; 
Filed: 
For: 



09/591,024 
June 9, 2000 

METHOD, SYSTEM, AND PROGRAM 
FOR SELECTING ONE OF MULTIPLE 
PATHS TO COMMUNICATE WITH A 
DEVICE 



Examiner: Mark H, Rinehart 



Art Unit: 2141 




Sir: 



Transmitted herewith in the above-identified application is an: 
X Amendment 13 pages. 
_X No additional fee is required. ' 



The fee has been calculated as shown below: 

CLAIMS 
REMAINING 
AFTER 
AMENDMENT 



HIGHEST NO 
PREVIOUSLY 
PAID FOR 



TOTAL 42 MINUS 
INDEP CLAIMS 3 MINUS 
FIRST PRESENTATION OF MULTIPLE DEP. CLAIM 



42 
3 



PRESENT 


ADDIT. 






ADDIT. 




EXTRA RATE 


FEE 


OR 


RATE 


FEE 




0 


X 


$0 


OR 


x18 


$ 


= 0 


X 


?0 


OR 


x84 


S 




+ 


$ 


OR 


+ 280 


$ 


TOTAL 




$0 


OR 


TOTAL 


$-0- 



Please charge Deposit Account No. 09^0466 the amount of $ to cover the extension fee and also the amount of $ to 

cover the claim fee. A duplicate copy of this sheet is enclosed. 

A check in the amount of $ to cover the extension fee is enclosed. 

A check in the amount of $ to cover the filing fee is enclosed. 

A check in the amount of $ m to cover the petition fee is enclosed. 

The Commissioner is hereby authorized to charge payment of the following fees associated with this communication or credit 
any overpayment to Deposit Account No. 09-0466 . A duplicate of this sheet Is enclosed communication or credit 

_X — Any filino^es under 37 CFR 1.16 for the presentation of extra claims. 
Any pajejrf application processing fees under 37 CFR 1.17. 



Dated: November 28, 2003 




David VO: Victor 
Registration No. 39,867 
KONRAD RAYNES & VICTOR, LLP 
315 S. Beverly Drive, Suite 210 
Beverly Hills, CA 90212 
(310) 556-7983 (voice) 
[310) 556-7984 (fax) 



CERTIFICATE UNfjER 37 qfcn 1 A* 

^y^^^? i^ cing traMm5lfBd vi * facsimile * 70^746-7239 at the United States Patent' 
and i raacmacKCnice on November 28, 2003. 



David 




11/26/03 
Date 
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PATENT 
TUC92000014US1 
0018.0075 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICF 



In re Application of: 
DA Burton et al. 
Serial No.: 09/591.024 



Filed; 
For: 



June 9, 2000 

METHOD, SYSTEM, AND PROGRAM 
FOR SELECTING ONE OF MULTIPLE 
PATHS TO COMMUNICATE WITH A 
DEVICE 



Examiner Mark H. Rinehart 



Art Unit: 2141 



Sir; 



24033 

PATENT TRADEXf A RK OFFICE 



Transmitted herewith in the above-identified application is an: 
X Amendment , 13 pages. 
X No additional fee is required* 



The fee has been calculated as shown below: 



©OPT 



CLAIMS 
REMAINING 
AFTER 
AMENDMENT 



HIGHEST NO 
PREVIOUSLY 
PAID FOR 



TO™- 42 MINUS 
INDEP CLAIMS 3 MINUS 
FIRST PRESENTATION OF MULTIPLE DEP. CLAIM 



42 
3 



PRESENT 
EXTRA RATE 



0 
0 



TOTAL 



ADD IT, 






ADDIT, 




FEE 


OR 


RATE 


FEE 




X 


$0 


OR 


X18 


$ 


X 


$0 


OR 


X34 


$ 


+ 


$ 


OR 


+ 280 


$ 




$0 


OR 


TOTAL 


$-0- 



A check in the amount of $ to cover the extension fee is enclosed 

A check in the amount of $ to cover the filing fee is enclosed 

A check in the amount of $ to cover the petition fee is enclosed 

" *2 tf 8 U "** r 37 CFR 1 * 16 for the Presentation of extra claims 
Any pajspft application processing fees under 37 CFR 1 .17, 



Respectfully s&bmitte 




David Vfc Victor 
Registration No. 39,867 
KONRAD RAYNES & VICTOR, LLP 
315 S. Beverly Drive, Suite 210 
Beverly Hills, CA 90212 
(310)556-7963 (voice) 
(310) 556-7984 (fax) 



Dated: November 28, 2003 



\nA Tl^^^ «5* ondcnoe is Wn * transmitted via facsimile to 
and TrademajK Office on November 28, 2003. 



703-746-7239 a( the United States Patent 



David )N. Victor 



.11/28/03 
Data 
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KONRAD RAYNES & VICTOR, LLP 




315 S. Beverly Drive, Suite 210 
Beverly Bills, California 90212 



Telephone: (310) 556-7983 
Facsimile: (310) 556-7984 



FAX RECEIVED 

FAX COVER SHEET MAY 1 2, 2004 

Technology Center 2100 

PLEASE DELIVER THIS FACSIMILE 
TO EXAMINER VINCENT TRANS 



TO : Commissioner for Patents 

Attn: Examiner Vincent Trans 
Group Art Unit 2152 
Patent Examining Corps 
Facsimile Center 
Washington, D.C. 20231. 



FROM: David W. Victor 



OURKBF: 0018.0075 
TELEPHONE: 310-556-7983 



Total pages, including cover letter: 41 

PTO FAX NUMBER 1-703-305-8266 

If you do NOT receive all of the pages, please telephone us at 310/556-7983, or fax us at 
310/556-7984. 

Title of Document Transmitted: PETITION TO WITHDRAW HOLDING OF 
ABANDONMENT: COPY OF FACSIMILE DATED 11-28-03: COPY O F FACSIMILE 



DATED 12-5-03 

Applicant: 
Serial No.: 
Filed: 

Group Art Unit: 
Docket No.: 



D.A. Burton et al. 
09/591.024 
June 9. 2000 
2152 

TUC92000014US1 



I hereby certify that this paper is being transmitted by facsimile to the U.S. Patent and Trademark Office on 
May 12, 2004 

By: 

Name: Patricia McLaughlin 



**This document was previously sent to Examiner Rinehart on 
May 3, 2004, but is intended to be for Examiner Trans. 
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COPY OF FACSIMILE TRANSMISSION DATED 

DECEMBER 5, 2003 
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TRANSMISSION VERIFICATION REPORT 



TIME r 12/05/2083 13: 43 

NAME : KONRAD RAYNES VICTOR 

FAX ; 3105567984 

TEL : 3105567983 

SER.ft : BROF3J497164 



mL™y mE 170374G3701 9 

RESULT $ 

M0DE STANDARD 

ECM 



KONRAD RAYNES & VICTOR, LLP 



FAX COVER SHEET 

PLEASE DELIVER THIS FACSIMILE 
TO EXAMINER MARK H. RINEHART 



TO: Commissioner for Patents FROM: David W. Victor 
Attn: F-vaminffl ftfr ft H. RinehartL 
Group Art Unit 21 52 
Patent Examining Corps 

Facsimile Center OURREF: 0018.0075 

Washington, D.C, 20231 TELEPHONE: 310-556-7983 



Total pages, including cover letter: 18 

PTO FAX NUMBER 1-703-746-3701 

If you do NOT receive all of the pages, pleasa telephone ua at 3 1 0/556-7983. or fax us at 
310/556-7984. ' 

Title of Document Transmitted: TRANSMITTAL AND AMEND MENT wmr pay 

jGQYBB sheet and fax confirmaWthat WAS FA^ mr^n 1 
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KONRAD RAYNES & VICTOR, LLP 

315 S. Beverly Drive, Suite 210 til , „. . 

Benrly misinform* 90212 ¥^%\% 



FAX COVER SHEET 



FAX RECEIVED 

m 1 2 ?n04 



PLEASE DELIVER THIS FACSIMIlT^ 2 ' 00 
TO EXAMINER MARK H. RBNEHART 



TO: Commissioner for Patents 

Attn: Examiner Mark H, Rineharr 
Group Art Unit 2 152 
Patent Examining Corps 
Facsimile Center 
Washington, D.C. 20231 



FROM: David W. Victor 



OURREF: 0018.0075 
TELEPHONE: 310-556-7983 



Total pages, including cover letter: 1£ 

PTO FAX NUMBER 1-703-746-3701 

If you do NOT receive all of the pages, please telephone us at 3 10/556-7983, or fax us at 
310/556-7984. 

Title of Document Transmitted: TRANSMITTAL ANT) AMENDMENT WITH FAX 
COV ER SHEET AND FAX CONFIRMATION THAT WAS FAX FTT.ED 11-28-03 



Applicant: 
Serial No. : 
Filed: 

Group Art Unit: 
Docket No.: 



D.A. Burton et al. 
09/591.024 
June 9. 2000 
2152 

TUC92000014IIS1 



5. Patent 



I hereby certify that this paper is being transmitted by facsimile lb 
December 5, 2003 I. < A 



k Office on 



Name:" Patricia McLaugh#<< 




* Per your conversation today with David Victor, attached is the amendment we originally 
faxed on Nov. 28 th . Please have the amendment entered on the date ori«inally fax filed 
Please call David Victor at 310-553-7977 if you have any questions. * 
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HP LaserJet 3100 
Printer/Fax/Copier/Scanner 



*ND CONFIRMATION REPORT for 
-CONRAD RAYNES VICTOR MANN LLP 
13105567964 
N0V-28-03 B;40PM 



Job 



545 



start Time 



11/28 6:35PM 



Usage 



4'51 



Phone Number or ID 



USPTO 



Type 



Send. 



Pages 



16/16 



Total 4'51- Pages Bent: 16 Pages Printed: 0 



Mode 



EC144 



Status 



Completed. 



KONRAD RAYNES VICTOR & MANN LLP 



FAX COVER SHEET 

PLEASE DELIVER THIS FACSIMILE 
TO EXAMINER MARK H. RINEHART 

TOr OoamiBxiobccfiirFatcTiti FROM: Tinv^ W 4 Victor 
' Attn: Examlnix Mark R Rln B h fl fl 
G»UpArtUDil2l4l 
PfitBnl ExonunntQ Ovpj 

Pat#jmi]cC«n»r OUR REF: 0018.0075 

Wbsbington.D.C 20Z3I TBLKfHONB: 310.55*75*3 

T<it*! jPflfifd* ludndioB raver tetter; 1£ 

PTO PAX NUMBER 1.703-7417710 

If y«l do NOT Jtttivo nil of Ow pajpa, pfcaic telephone wmt 3 1 07556-79H3, ot fw w at 
310/556-7914, 

• Tftk6f Donnnnil TiBmrninad? TttANSMl'H'Al . AMh Au^i^g; 



Applicant D^B urtQB.ctftL 

SMinNti.; vstmm 

Filed: iuuejWflOJl 
Orcmp Art Unit: Zi32 

JDC920M0f4US1 
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KonradRaynes Victor &t*Iann llp 



315 S. Beverly Drive, Suite 210 
Beverly Hills, California 90212 



Telephone: (310) SS6-7983 
Facsimile: (310)556-7984 



FAX COVER SHEET 

PLEASE DELIVER THIS FACSIMILE 
TO EXAMINER MARK ft RINEHART 



TO: Commissioner for Patents 

Att u: Examiner M ark H. Rinehart 
Group Art Unit 2141 
Patent Examining Corps 
Facsimile Center 
Washington, D.C. 20231 



FROM: David W. Victor 



OUR REF: 0018.0075 
TELEPHONE: 310-556-7983 



Total pages, including cover letter: 16 

PTO FAX NUMBER 1-703-746-7239 

If you do NOT receive all of the pages, please telephone us at 3 10/556-7983, or fax us at 
310/556-7984. 

Title of Document Transmitted: TRANSMITTAL AND AMENDMENT 



Applicant: 
Serial No.: 
Filed: 

Group Art Unit: 
Docket No.: 



D.A. Burton fit al 
09/591.024 
June 9. 2000 
2152 

TUC92000014TT^ 1 



I hereby certify that this popcr is being transmitted by facsimile to ttos'l 
November 28, 2003 
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In re Application of: 
D.A. Burton et al. 
Serial No.: . 
Filed: 
For: 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Examiner: Mark H. Rfnehart 



PAGE 27/41 

PATENT 
TUC92000Q14US1 
001 8.0075 



09/591,024 
June 9, 2000 

METHOD, SYSTEM, AND PROGRAM 
FOR SELECTING ONE OF MULTIPLE 
PATHS TO COMMUNICATE WITH A 
DEVICE 



Art Unit: 2141 




Sir: 



Transmitted herewith in the above-identified application Is an: 
X Amendment 13 pages. 
X No additional fee is required. 



The fee has been calculated as shown below: 

CLAIMS 
REMAINING 
AFTER 
AMENDMENT 



HIGHEST NO 
PREVIOUSLY 
PAID FOR 



TOTAL 42 MINUS 42 
INDEP CLAIMS 3 MINUS 3 
FIRST PRESENTATION OF MULTIPLE DEP, CLAIM 



PRESENT 


ADD IT. 






ADDIT. 




EXTRA RATE 


FEE ' 


OR 


RATE 


FEE 




- 0 


X 


$0 


OR 


X18 


$ 


= 0 


X 


$0 


OR 


x84 


S 




+ 


$ 


OR 


+ 280 


$ 


TOTAL 




$0 


OR 


TOTAL 


$-0- 



b to cover the extension fee and also the amount of $ to 



Please charge Deposit Account No. 0&-C466 the amount of $_ 
cover the claim fee. A duplicate copy of this sheet is enclosed. 

A check in the amount of $ to cover the extension fee Is enclosed. 

A check in the amount of $ to cover the filing fee is enclosed. 

A check in the amount of $ to cover the petition fee is enclosed. 

The Commissioner is hereby authorized to charge payment of the following fees associated with this communication or credit 
any overpayment to Deposit Account No. 09-0466 . A duplicate of this sheet is enclosed. 
X_„ Any filino^pes under 37 CFR 1 ,16 for the presentation of extra claims. 
Any paj<&jl{ application processing fBes under 37 CFR 1.17. 



Dated: November 28, 2003 




David VQ: Victor 
Registration No. 39,867 
KONRAD RAYNES & VICTOR, LLP 
315 S. Beverly Drive, Suite 210 
Beverly Hills, CA 90212 
(310) 556-7983 (voice) 
(310) 556-7984 (fax) 



^3. 

CERTIFICATE UNlSER 1 ft' 

( hereby certify flat this cantrfpondcncc is being transmitted via facsimile to 703-746-7239 at the United States Patent 
mid TradcmFjtKpflice on November 28, 2003. 

11/28/03 

DavidyW^VIctor £>*~ 55a 
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FORM PTO-1033 



PATENT 
TUC92000014US1 
■ 0018.0075 



In re Application of: 
D.A. Burton et at. 



IN THE UNIT ED STATES PATENT AND TRADEMARK OFFICE 

Examiner Mark H. Rinehart 



Serial No. 
Filed: 
For; 



09/59 1,024 
June 9, 2000 

METHOD, SYSTEM, AND PROGRAM 
FOR SELECTING ONE OF MULTIPLE 
PATHS TO COMMUNICATE WITH A 
DEVICE 



Art Unit: 2141 



Sir: 




Transmitted herewith in the above-identified application fs an; 
X Amendment _1_3 ... pages. 
X No additional fee is required. 



The fee has been calculated as shown below: 




CLAIMS 

REMAINING 

AFTER 

AMENDMENT 



HIGHEST NO 
PREVIOUSLY 
PAID FOR 



TOTAL 42 MINUS 
1NDEP CLAIMS 3 MINUS 
FIRST PRESENTATION OF MULTIPLE DEP. CLAIM 



42 
3 



PRESENT 


ADDIT. 






ADDIT. 




EXTRA RATE 


FEE 


OR 


RATE 


FEE 




0 


X 


50 


OR 


x18 


$ 


0 


X 


$0 


OR 


x84 


$ 




+ 


$ 


OR 


+ 280 


$ 


TOTAL 




$0 


OR 


TOTAL 


S-0- 



Please charge Deposit Account No. 09-0466 the amount of $ to cover the extension fee and also the amount of $ to 

cover the claim fee. A duplicate copy of this sheet Is enclosed. — 

A check in the amount of $ t to cover the extension fee is enclosed, 

A check in the amount of $ to cover the filing fee is enclosed. 

A check in the amount of $ to cover the petition fee fs enclosed. 

Inv 2£Z^ *^422 ^T? 61 ? ° f the f0,bwin3 fees as80Cia t* d wrth this communication or credit 

any overpayment to Deposit Account No. 09-0466 . A duplicate of this sheet is enclosed. 
Any filino^es under 37 CFR 1.16 for the presentation of extra claims. 
Any pa)6{rt application processing fees under 37 CFR 1.17, 




Respectfully aiibmittei 



David W; Victor 
Registration No. 39.S&7 
KONRAD RAYNES & VICTOR, LLP 
315 S, Beverly Drive, Suite 210 
Beverly Hills, CA 90212 
(310)556-7983 (voice) 
(310) 556-7984 (fex) 



Dated: November 28, 2003 



'^^X^^ZSt SS* tranSmittCd Vl& fBCSimi ' C l ° 703 - 746 - 7239 * < h ° ^ited ft*, P«cn, 



David )N, Victor 



11/26TO 
Date 
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IN THE UNITED STATES PA TENT AND TRADEMARK OFFTPF 

Applicant: D.A. Burton et al. Examiner: MarkH Rinehart 

Serial No.: 09/591,024 Group Art Unit: 2141 

Filed: June 9, 2000 Docket No.: TUC92000014US1 

TITLE: METHOD, SYSTEM, AND PROGRAM FOR SELECTING ONE OF 

MULTIPLE PATHS TO COMMUNICATE WITH A DEVICE 



CERTIFICATE UNDER 37 CFR 1 , fi 

I hereby certify that this correspondence is being transmitted via facaimitey703 J<^7239 at the United states Patent 
and Trademark Office on November 2$, 2003. ^ ' m 



Pgvid W.X&or 



AMENDMENT 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Dear Sir: 



FAX RECEIVED 

MAY 1 ?. 700A 
Technology Center 21 00 



This paper is submitted in response to the non-final office action dated August 27, 2003 
("Office Action"), in which the Examiner rejected all claims 1-42 as obvious (35 U.S.C. §103) 
over cited art. Applicants traverse these prior art rejections for the reasons discussed herein and 
submit that all pending claims 1-42 are patentable over the cited art and in condition for 
allowance. Applicants further amend the specification to substitute U.S. application serial 
numbers for attorney docket numbers. 

Amendments to the Specification begin on page 2. 

Rcma rks/Arguments begin on page 3 . 



Page 1 of 13 
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Amdt dated November 28, 2003 Serial No. 09/591,024 
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IN THE SPECIFICATION 

Please replace the paragraph on page 1, lines 5-] 3 with the following paragraph: 

This application is related to the following co-pending and commonly-assigned patent 
applications, all of which are filed on the same date herewith, and all of which are incorporated 
herein by reference in their entirety: 

"Method, System, And Program For Determining A Number of Write Operations to 
Execute", to David A. Burton, Robert L. Morton, and Erez Webman, havin g attorney 
dodxtna TUG9-2000"0015U91 U.S. Application No. 09/591.023. and 
"Method, System, And Program For Remote Copy in an Open Systems Environment" to 
David A, Burton, Robert L. Morton, and Erez Webman, having attorney docke t no. 
TUC9-2000-0016US1 U.S. Application No. 09/59L016 . 
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REMARKS/ARGUMENTS 
Applicants amended the specification to substitute U.S. application serial numbers for 
attorney docket numbers. 

The Examiner rejected claims 1-42 as obvious (35 U.S.C. § 103) over Bar 
(2003/0016624) and Ben-Ami (U.S. Patent No. 6,301,267). Applicants traverse for the following 
reasons- 
Claims 1,15, and 29 concern selecting one of multiple data paths to a device and require: 
selecting one of multiple paths indicated as enabled to transmit data, wherein a path is indicated 
as enabled or disabled; gathering transfer time data for each enabled path capable of being 
selected; and indicating paths as disabled having transfer time data satisfying a threshold, 
wherein paths in dicated as disabled are not capable of being selected to use to transmit data. 

The Examiner found that col. 3, lines 3 1-41 of Ben-Ami taught the claim requirements of 
gathering transfer time data for each enabled path capable of being selected; and indicating paths 
as disabled having transfer time data satisfying a threshold, wherein paths indicated as disabled 
are not capable of being selected to use to transmit data. (Office Action, pg, 2) 

The cited col. 3 discusses allocating traffic by selecting a candidate route, and how to 
search for a switch which would be blocking at the service level if the inactive link were 
activated, and which would cause the switch to not be blocking if the current inactive link were 
activated. 

Nowhere does the cited col. 3 of Ben- Ami anywhere teach or suggest or mention the 
claim requirement of gathering transfer time data for each enabled path capable of being selected. 
Further, nowhere does the cited col. 3 mention anything about gathering transfer time data or 
indicating paths as disabled having transfer time data satisfying a threshold. Instead, the cited 
col. 3 concerns how to select a switch that although blocking at the service level has an unused 
active link which if activated would not be blocking at the service level. Applicants submit that 
this cited col. 3 does not teach, suggest, mention or concern the claim requirements of gathering 
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transfer time data and indicating paths as disabled haying transfer time data satisfying a 
threshold. 

Thus, although the cited Ben-Am.j describes a technique for selecting paths based on 
whether they have an unused active link, nowhere does the cited Ben-Ami teach or suggest the 
particular claimed techniques for selecting a path, which includes gathering transfer time data 
and indicating paths as disabled having transfer time data satisfying a threshold. 

Accordingly, claims 1,15, and 29 are patentable over the cited art because the cited art 
does not teach or suggest all the claim requirements. 

Dependent claims 2-14, 16-28, and 30-42 are patentable over the cited art because they 
depend from one of claims 1, 15, and 29, which are patentable over the cited art for the reasons 
discussed above. Moreover, certain of the below discussed dependent claims provide additional 
grounds of patentability over the cited art. 

Claims 2> 16, and 30 depend from claims 1,15, and 29 and further require indicating one 
disabled path as enabled after performing a threshold number of transfer operations. The 
Examiner cited col 34, lines 63-67 of Ben-Ami as teaching the additional requirements of these 
claims. (Office Action, pg, 3). Applicants traverse for the following reasons. 

The cited col. 34 mentions that the routing system monitors a routing table for congested 
links for links which have been utilized beyond a predetermined threshold. Nowhere does this 
cited col 34 anywhere teach or suggest the claim requirement of indicating one disabled path as 
enabled after performing a threshold number of transfer operations. Further, nowhere does the 
cited col 34 anywhere teach, suggest or mention enabling a path after performing a threshold 
number of operations. Instead, the cited col. 34 mentions monitoring for links that have been 
utilized beyond a predetermined threshold, and says nothing of the claim requirement of enabling 
a path after performing a threshold number of operations. 

Accordingly, claims 2, 16, and 30 provide additional grounds of patentability over the 
cited art. 
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Claims 3, 1 7, and 3 1 depend from claims 2, 16, and 30 and farther require 
disabling the path for a first threshold number of transfer operations if the path has a transfer data 
time satisfying a first threshold and disabling the path for a second threshold number of transfer 
operations if the path has a transfer data time satisfying a second threshold. The Examiner cited 
col 35, lines 1-13 of Ben-Ami as teaching the additional requirements of these claims. (Office 
Action, pg. 3) Applicants traverse for the following reasons. 

•The cited coL 35 mentions that information regarding congested links utilized beyond a 
threshold is provided to a link expander. The link expander may expand the congested or beyond 
. threshold utilized links and provide updates regarding expanded clinks. 

Nowhere does the cited col. 35 anywhere teach, suggest or mention the claim 
requirements of disabling a path for a first or second threshold number of transfer operations 
depending on whether the path has a data transfer time satisfying a first or second thresholds, 
respectively. Instead, the cited col. 35 only mentions that a link expander may expand the 
congested links and have information on congested links utilized beyond a threshold. There is no 
mention in the cited col. 35 of disabling a path for a certain number (first or second threshold 
number) of threshold operations depending on the transfer data time satisfying, a certain (first or 
second) threshold. The cited col. 35 does not teach, suggest or mention the specific requirements 
of these claims for disabling paths. 

Accordingly, claims 3 ? 17, and 31 provide additional grounds of patentability over the 
cited art. 

Claims 4, 18, and 32 depend from claims 1, 15, and 29 and further require that transfer 
time data is gathered by path and transfer size, wherein a path is disabled for a given transfer size 
and wherein one path disabled for one transfer size is capable of being enabled for at least one 
other transfer size. The Examiner cited pg. 28, paragraphs 365-367 of Bare as teaching the 
additional requirements of these claims. (Office Action, pg. 3) 

The cited pg. 28, paragraph 365 mentions that when a link comes up for the first time, the . 
port, will become the broadcast link if no other ports received the cost packet. This moves paths 
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to ports with the lowest current latency. Nowhere does paragraph 365 anywhere teach, suggest 
or mention gathering transfer time data by path and transfer size and that a path is disabled for a 
given transfer size. Instead, the cited paragraph 365 mentions how a port becomes the broadcast 
link. 

The cited paragraph 366 mentions that in one case, when the switch receives the cost 
criteria, it will delete the current broadcast path and return an ACK, and the ACK of the cost 
packet must wait until the delete has been confirmed. The cited paragraph 367 mentions that in 
the second case it is possible the cost packet went through an adjacent switch dependent on this 
switch broadcast path, and for this reason the switch cannot merely move the broadcast port. 

Nowhere in the cited paragraphs 366 and 367 is there any teaching, suggestion or mention 
of gathering transfer time data by path and transfer size and that a path is disabled for a given 
transfer size. Instead, these paragraphs 365-367 discuss something entirely different and 
nowhere mention the specific requirements concerning garnering transfer time data. 

Accordingly, claims 4, 18, and 32 provide additional grounds of patentability over the 
cited art. 

Claims 5, 19, and 33 depend from claims 1,15, and 29 and further require that gathering 
transfer time data further comprises: for each enabled path, gathering a cumulative transfer time 
for all transfer operations during a measurement period through the path and a cumulative 
number of the transfer operations durin g the measurement period; and for each enabled path 
determining the average cumulative transfer time for the measurement period by dividing the 
cumulative time by the cumulative number of transfers, wherein the path is indicated as disabled 
if the average cumulative transfer time for the path satisfies the threshold. The Examiner cited 
col. 35, lines 1-12 of Ben-Ami as teaching the additional requirements of these claims. (Office 
Action, pg. 4) Applicants traverse for the following reasons. 

The cited col 35 mentions that information regarding congested links utilized beyond a 
threshold is provided to a link expander. The link expander may expand the congested or beyond 
threshold utilized links and provide updates regarding expanded clinks. 
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Nowhere does the cited col 35 anywhere teach, suggest or mention gathering a 
cumulative transfer time for all transfer operations during a measurement period through the path 
and a cumulative number of the transfer operations during the measurement period. Instead, the 
cited col 35 just mentions information regarding congested links, but nowhere teaches or 
suggests a cumulative transfer time for all transfer operations and a cumulative number of 
transfer operations for a path for a measurement period. 

Further, nowhere does the cited col. 35 anywhere teach, suggest or mention that the path 
is indicated as disabled if the average cumulative transfer time for the path satisfies the threshold. 
Instead, the cited col. 35 mentions that the link expander expands the congested or beyond 
threshold utilized links. Nowhere is there any teaching or suggestion of disabling a path based 
on average cumulative transfer time as claimed. 

Accordingly, claims 5, 19, and 33 provide additional grounds of patentability over the 
cited art. 

Claims 6, 20, and 34 depend from claims 5, 1 9, and 33. 

The Examiner cited col. 3, lines 31-42 of Ben- Ami as teaching the claim requirements 
that the measurement period comprises a number of transfer operations for all paths, wherein the 
determination to disable paths occurs after the number of transfer operations in the measurement 
period has occurred, (Office Action, pg. 4) Applicants traverse. 

The cited col. 3 discusses allocating traffic by selecting a candidate route, and how to 
search for a switch which would be blocking at the service level if the inactive link were 
activated, and which would cause the switch to not be blocking if the current inactive link were 
activated. 

Nowhere does the cited coL 3 of Ben- Ami anywhere teach* suggest or mention the claim 
requirement that the measurement period comprises a number of transfer operations for all paths. 
Instead, the cited col. 3 discusses how to select a switch that although blocking at the service 
level has an unused active link which if activated would not be blocking at the service level. 
Applicants submit that this cited col 3 does not teach, suggest, mention or concern the claim 
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requirements that the measurement period comprises a number of transfer operations. Further, 
nowhere does the cited col. 3 anywhere teach or suggest the claim requirement that the 
determination to disable paths occurs after the number of transfer operations in the measurement 
period has occurred, 

The Examiner cited col. 35, lines 1-12 as teaching the claim requirement of starting 
another measurement period to gather transfer time data after determining paths to disable. 
(Office Action, pg. 4) 

The cited col. 35 mentions that information regarding congested links utilized beyond a 
threshold is provided to a link expander. The link expander may expand the congested or beyond 
threshold utilized links and provide updates regarding expanded clinks. 

Nowhere does the cited col 35 anywhere teach, suggest or mention starting another 
measurement period to gather transfer time data after determining paths to disable. Instead, the 
cited col 35 discusses expanding congested links. 

Accordingly ; claims 6, 20, and 34 provide additional grounds of patentability over the 
cited art. 

Claims 7, 21, and 35 depends from claims 1, 15, and 29 and further requires that the 
transfer time data is gathered by path and transfer size, and wherein the average cumulative 
transfer time is calculated for each enabled path and for at least one transfer size. The Examiner 
cited col 35, lines 1-12 as teaching the additional requirements of these claims. (Office Action, 
pg. 5) Applicants traverse for the following reasons. 

As discussed, the cited col. 35 mentions that information regarding congested links 
utilized beyond a threshold is provided to a link expander. The link expander may expand the 
congested or beyond threshold utilized links and provide updates regarding expanded links. 

Nowhere does the cited col 35 anywhere teach, suggest' or mention that transfer time data 
is gathered by path and transfer size, and that the average cumulative transfer time is calculated 
for each enabled path and for at least one transfer size. Instead, the cited col. 35 discusses 
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information regarding congested links, but nowhere mentions this information comprises transfer 
time data gathered by path and transfer size. 

Accordingly, claims 7 S 21 s and 35 provide additional grounds of patentability over the 
cited art. 

Claims 8, 22, and 36 depend from claims 7, 21, and 35 and include many of the 
requirements of claims 6, 20, and 34, as well as additional requirements. The Examiner cited the 
same sections of Ben- Ami against claims 8, 22, and 36 that were cited against claims 6, 20, and 
34. Applicants thus submit that claims 8, 22, and 36 are patentable over the cited Ben- Ami for 
the reasons discussed with respect to claims 6> 20, and 34 and because the additional 
requirements of claims 8, 22, and 36 provide further grounds of distinction over the cited art, 

Claims 9, 23, and 37 depend from claims 5, 19> and 33 and further require that the 
transfer time is measured from the time the transfer is sent to the device to the time a response is 
received from the device indicating that the transfer completed, further comprising adding the 
transfer time for a transfer transmitted down the path to the cumulative transfer time for the path. 
The Examiner cited col. 34, lines 36-64 as teaching the additional requirements of these claims. 
(Office Action, pg, 5) Applicants traverse for the following reasons. 

The cited col. 34 discusses expanding link capacities by a maximal factor, that saturates 
both interswitch links and the switches. The cited col. 34 discusses an apparatus including a 
conventional routing system that may be centralized or distributed, which allocates traffic to a 
network. The routing system is monitored , 

Nowhere in the cited col 34 is there any teaching or suggestion that a transfer time is 
measured from the time the transfer is sent to the device to the time a response is received from 
the device indicating that the transfer completed, and that the transfer time for a transfer 
transmitted down the path is added to the cumulative transfer time for the path. Nowhere does 
the cited col. 34 anywhere teach, suggest or mention a cumulative transfer time for a path as 
claimed. 
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Accordingly, claims 9, 22, and 37 provide additional grounds of patentability over the 
cited art. 

Claims 10, 24, and 38 depend from claims 5, 19, and 33. 

The Examiner cited page 40, col. 5 1 2 of Bare as teaching the claim requirement that for 
each enabled path, a best average transfer time is determined from the average cumulative 
transfer times for all paths- (Office Action, pg. 5) Applicants traverse. 

The cited page 40 of Bare mentions redistributing MAC addresses when a load balance 
link is dropping packets. In this case, twhen the switch detects packet drops, it will check for 
another path that is not dropping packets, The switch can then remove one or more MAC 
addresses from the overloaded link. The cited page 40 further mentions that since the path 
currently dropping packets will typically not be the best path. Further, the MAC address to 
delete should have a lower cost path and must not be a path dropping packets. 

Nowhere does the cited page 40 of Bare anywhere teach, suggest or mention that for each 
enabled path, a best average transfer time is determined from the average cumulative transfer 
times for all paths. The cited page 40 mentions that the path currently dropping packets will not 
be the best path. However, the cited page 40 nowhere mentions an. average cumulative transfer 
time for all paths nor mentions determining a best average transfer time from the average 
cumulative transfer time for all paths. 

The Examiner cited col. 35 s lines 1-12 of Ben- Ami as teaching the claim requirement that 
determining whether the average cumulative transfer time for one path satisfies the threshold 
comprises determining whether the average cumulative transfer time for the path exceeds the best 
average transfer time by a percentage amount. 

As discussed, the cited col. 35 mentions that information regarding congested links 
utilized beyond a threshold is provided to a link expander. The link expander may expand the 
congested or beyond threshold utilized links and provide updates regarding expanded clinks. 

Although the cited col. 35 discusses information regarding congested links, nowhere is 
there any teaching, suggestion or mention of determining whether the average cumulative 
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transfer time for the path exceeds the best average transfer time by a percentage amount. There 
is just no mention in the cited Ben-Ami of an average cumulative transfer time for paths or 
determining 'whether such time exceeds a best average time by a percentage amount. 

Accordingly, claims 10, 24, and 38 provide additional grounds of patentability over the 
cited art. 

Claims 1 1 , 25, and 39 depend from claims 1 0, 24, and 38 and further require that 
determining whether the average cumulative transfer time satisfies the threshold further 
comprises disabling the path for a first number of transfer operations if the average cumulative 
transfer time for the path exceeds the best average transfer time by a first percentage amount and 
disabling the path for a second number of transfer operations if the average cumulative transfer 
time for the path exceeds the best average transfer time by a second percentage amount. The 
Examiner cited col. 34, lines 64-67 and col. 35, lines 1-12 of Ben-Ami as teaching the additional 
requirements of these claims. (Office Action, pgs- 5-6) Applicants traverse for the following 
reasons. 

The cited col 34 mentions that the routing system monitor searches the routing table for 
congested links, or links utilized between a predetermined threshold of utilization. Although, the 
cited col 34 generally mentions searching for congested links, nowhere does the cited col 34 
anywhere teach or suggest the specific claimed determinations, such as disabling the path for a 
first number of transfer operations if the average cumulative transfer time for the path exceeds 
the best average transfer time by a first percentage amount and disabling the path for a second 
number of transfer operations if the average cumulative transfer time for the path exceeds the 
best average transfer time by a second percentage amount. These specific requirements are just 
nowhere mentioned in the cited col. 34. 

As discussed, the cited col, 35 mentions that information regarding congested links 
utilized beyond a threshold is provided to a link expander. The link expander may expand the 
congested or beyond threshold utilized links and provide updates regarding expanded clinks. 



Page 11 of 13 



05/12^2004 13:36 3105567984 KONRAD RAYNES VICTOR PAGE 40/41 



Arndt dated November 28, 2003 Serial No. 09/59 1 ,024 

Reply to Office action of August 27, 2003 Docket No. TUC920000 1 4US 1 

Finn No. 0018.0075 

Although the cited col. 35 mentions expanding a congested link, nowhere does the cited 
col. 35 anywhere teach or suggest the specific claimed determinations, such as disabling the path 
for a first number of transfer operations if the average cumulative transfer time for the path 
exceeds the best average transfer time by a first percentage amount and disabling the path for a 
second number of transfer operations if the average cumulative transfer time for the path exceeds 
the best average transfer time by a second percentage amount. These specific requirements are 
nowhere mentioned in the cited col. 35. 

Accordingly, claims 1 1, 25, and 39 provide additional grounds of patentability over the 
cited art. 

Claims 13, 27, and 41 depend from claims 1 1, 25, and 39 and further require that transfer 
time data is gathered by path and a size of the update, wherein a path is disabled for a given 
update size and wherein the path is capable of being enabled for at least one other update size. 
The Examiner cited pg. 20, para. 266 of Bare as teaching the additional requirements of these 
claims.^ (Office Action, pg. 6) Applicants traverse for the following reasons. 

The cited pg. 20 mentions that when a switch port receives a cost packet it updates its 
tables and sends out an acknowledgment. To update its tables, the switch will first add the 
outbound queue cost for the port it received the packet on to the switch referenced in the packet. 
The cost information is then used to update the switch cost table. 

Although the cited pg. 20 mentions updating a table with a queue cost, nowhere does the 
cited pg. 20 anywhere teach, suggest or mention that transfer time data is gathered by path and a 
size of the update, wherein a path is disabled for a given update size and wherein the path is 
capable of being enabled for at least one other update size. These specific claim requirements 
are nowhere mentioned or suggested in the cited pg. 20. 

Accordingly, claims 13, 27, and 41 provide additional grounds of patentability over the 
cited art. 
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Conclusion 

For all the above reasons, Applicant submits that the pending claims 1-42 are patentable 
over the art of record. Applicants have not added any claims. Nonetheless, should any 
additional fees be required, please charge Deposit Account No, 09-0466. 

The attorney of record inyites the Examiner to contact him at (3 10) 55^^77 if the 
Examiner believes such contact would advance the prosecution of the eg 
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The Notice of Abandonment was mailed March 25, 2004 for failure of the Applicants to 
submit a response ("Response") to the non-final office action dated August 27, 2003 ("Office 
Action"), where the Response was due November 27, 2003. 

Applicants submit herewith a copy of a facsimile dated November 28, 2003 including the 
timely filed Response to the Office Action. (Nov. 27 th was the Thanksgiving Holiday, so the 
submission on Nov. 28* was timely). The front page of this November 28, 2003 facsimile 
transmission provides the Confirmation Report generated by our fax machine showing that all 
pages of the facsimile transmission were sent to the USPTO and successfully completed on 
November 28 th . The Certificate of Transmission submitted pursuant to 37 CFR 1 .8 on the 
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Reply to Office action of August 27, 2003 



Serial No. 09/591,024 
Docket No. TUC920000I4US1 
Firm No. 0018.0075 



transmittal, of the Response is dated November 28, 2003. Thus, under 37 CFR 1.8, the Response 
was timely filed and the Abandonment should be withdrawn. 

Applicants also submit herewith- a copy of a facsimile dated December 5, 2003 in which 
the Applicants again transmitted the Response previously transmitted on November 28 th . The fax 
cover page of this December 5 th facsimile transmission notes that the Response is being resent to 
the Examiner to enter on the date of the initial timely transmission of November 28 th - 

Applicants request that the Abandonment be withdrawn because. Applicants timely 
transmitted the Response including a proper certificate of transmission under 37 CFR 1.8, 
meaning that the submitted Response should be considered timely because it was filed within the 
required period for reply. 

Applicants submit that no fee is needed to submit this petition. See, MPEP Sec. 
71 1.03(c)(1). Nonetheless, should any additional fees be required, please charge Deposit 
Account No. 09-0466. 

The attorney of record invites the Examiner to contact)^ at (310) 553-7977 if the 
Examiner believes such contact would advance the proseotmon of the case. 



Dated: May 3. 2001 



Please direct all correspondences to : 
David Victor 

Konrad Raynes Victor & Mann, LLP 
315 South Beverly Drive, Ste. 210 
Beverly Hills, CA 90212 
Tel: 310-553-7977 
Fax:310-556-7984 




David W, Victor 
Registration No. 39,867 
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Patent Examining Corps 
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FROM: David W, Victor 
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PATENT 
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0016.0075 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re Application of: 
DA Burton et al. 
Serial No.: 
Filed: 
For: 



09/591,024 
June 9, 2000 

METHOD, SYSTEM, AND PROGRAM 
FOR SELECTING ONE OF MULTIPLE 
PATHS TO COMMUNICATE WITH A 
DEVICE 



Examiner: Mark H. Rinehart 



Art Unit; 2141 



24033 

PATRNT'rKADEMARX OFFICE 



Sir: 



Transmitted herewith in the above-identified application is an: 
X Amendment 13 pages, 
X No additional fee is required. 



The fee has been calculated as shown below: 

CLAIMS 
REMAINING 
AFTER 
AMENDMENT 



HIGHEST NO 
PREVIOUSLY 
PAID FOR 



PRESENT 


ADDIT. 






ADDIT. 




EXTRA RATE 


FEE 


OR 


RATE 


FEE 




0 


X 


$0 


OR 


X18 


$ 


0 


X 


$0 


OR 


x84 


? 




+ 


s 


OR 


+ 280 


$ 


TOTAL 




$0 


OR 


TOTAL 


$-0- 



TOTAL 42 MINUS 42 
INDEP CLAIMS 3 MINUS 3 
FIRST PRESENTATION OF MULTIPLE DEP. CLAIM 



Please charge Deposit Account No. 09^0466 the amount of $ to cover the extension fee and also the amount of $ to 

cover the claim fee. A duplicate copy of this sheet is enclosed. 

A check In the amount of $ to cover the extension fee is enclosed. 

A check in the amount of S to cover the filing fee is enclosed. 

A check in the amount of $ to cover the petition fee is enclosed. 

The Commissioner is hereby authorized to charge payment of the following fees associated with this communication or credit 
any overpayment to Deposit Account No. 09-0466 . A duplicate of this sheet is enclosed. 
j( — Any filinofces under 37 CFR 1.16 for the presentation of extra claims. 
Any pajejrc application processing fees under 37 CFR 1.17. 



Dated: November 28, 2003 




David W; Victor 
Registration No. 39,867 
KONRAD RAYNES & VICTOR, LLP 
315 S. Beverly Drive, Suite 210 
Beverly Hills, CA 90212 
<310) 556-7983 (voice) 
(310) 55S-7984 (fax) 



CERTIFICATE UN(5eR 37 GtPR 1.fl: 

1 hereby certlfyjhat this correspondence is being transmitted via facsimile to 703-746-7239 at the United States Patent" 
fivember 28, 2003. 
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PATENT 
TUC92000014US1 
0018,0075 



IN, THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re Application of: 
D.A. Burton et al, 
Serial No.: 09/591,024 



Filed: 
For: 



June 9, 2000 

METHOD, SYSTEM, AND PROGRAM 
FOR SELECTING ONE OF MULTIPLE 
PATHS TO COMMUNICATE WITH A 
DEVICE 



Examiner: Mark H. Rinehart 



Art Unit: 2141 



Sir: 




Transmitted herewith In the above-identified application la an; 
X Amendment 13 pages. 
X No additional fee is required. 



The fee has been calculated as shown below: 

CLAIMS 
REMAINING 
AFTER 
AMENDMENT 



HIGHEST NO 
PREVIOUSLY 
PAID FOR 



TOTAL 42 MINUS 
INDEP CLAIMS 3 MINUS 
FIRST PRESENTATION OF MULTIPLE DEP, CLAIM 



42 
3 



PRESENT 
EXTRA RATE 



0 
0 



TOTAL 



ADDIT. 






ADDIT. 




FEE 


OR 


RATE 


FEE 




X 


$0 


OR 


X18 


$ 


X 


$0 


OR 


x84 


$ 


+ 


$ 


OR 


+ 2B0 


$ 




so 


OR 


TOTAL 


$-0- 



. to cover the extension fee and also the amount of $ to 



Please charge Deposit Account No. 09-0466 the amount of $ 

cover the claim fee. A duplicate copy of this sheet is enclosed, 

A check in the amount of $ to cover the extension fee is enclosed 

A check in the amount of $ to cover the filing fee is enclosed 

A check in the amount of $ to cover the petition fee is enclosed 

X_ Anyfilmo^es under 37 CFR 1.16 for the presentation of extra claims 
Any pajepft application processing fees under 37 CFR 1 ,17. 




Respectfully submitted 



David W: Victor 
Registtation No, 39,867 
KONRAD RAYNES & VICTOR, LLP 
315 S. Beverly Drive, Suite 210 
Beverly Hills, CA 90212 
(310) 55S-79S3 (voice) 
(310) 556-7984 (fax) 



Dated: November 28, 2003 



CERTIFICATE U 



I hereby 
and Tradcm; 



fat this CO 
►ffice on 
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m THE UNITED STATES PATENT AND TR AnPM A.RK QPFTHR 

Applicant: D. A. Burton et al. Examiner: Mark H. Rioehart 

Serial No.: 09/591,024 Group Art Unit: 2141 

Filed: June 9, 2000 Docket No.: TUC92000014US1 

TITLE: METHOD, SYSTEM, AND PROGRAM FOR SELECTING ONE OF 

MULTIPLE PATHS TO COMMUNICATE WITH A DEVICE 



CERTIFICATE UNDER 37 CFR 1 

I hereby certify that this correspondence is being transmitted via facsimile 
and Trademark Office on November 28, 2003. 



Commissioner for Patents 
P.O, Box 1450 
Alexandria, VA 223 13-1450 



David W. 




b?w7239 at the United Stotfcs Patent 



AMENDMENT 



Dear Sir: 

This paper is submitted in response to the non-final office action dated August 27, 2003 
("Office Action"), in which the Examiner rejected all claims 1-42 as obvious (35 U.S.C. §103) 
over cited art. Applicants traverse these prior art rejections for the reasons discussed herein and 
submit that all pending claims 1-42 are patentable over the cited art and in condition for 
allowance. Applicants further amend the specification to substitute U.S. application serial 
numbers for attorney docket numbers. 

Amendments to the Specification begin on page 2. 

Remarks/Arguments begin on page 3. 
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IN THE SPECIFICATION 

Please replace the paragraph on page 1, lines 5^13 with the following paragraph: 



This application is related to the following co-pending and commonly-assigned patent 
applications, all of which are filed on the same date herewith, and all of which are incorporated 
herein by reference in their entirety: 

"Method, System, And Program For Determining A Number of Write Operations to 
Execute" to David A. Burton, Robert L. Morton, and Erez Webrcian, havin g attorney 
docket iiu. TUC 9- 2000-0015U01 U.S. Application No. 09/591.023. and 
"Method, System, And Program For Remote Copy in an Open Systems Environment" to 
David A. Burton, Robert L, Morton, and Erez Webman, having attorney docket n o : 
TUC^2000-Q0I0US1 U.S. Application No, 09/591.016 . 
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Firm No. 0018.0075 

REMARKS/ARGUMENTS 

Applicants amended the specification to substitute U.S. application serial numbers for 
attorney docket numbers. 

The Examiner rejected claims 1-42 as obvious (35 U.S.C. §103) over Bar 
(2003/0016624) and Ben-Ami (U.S. Patent No. 6,301,267). Applicants traverse for the following 
reasons. 

Claims 1 , 1 5, and 29 concern selecting one of multiple data paths to a device and require: 
selecting one of multiple paths indicated as enabled to transmit data, wherein a path is indicated 
as enabled or disabled; gathering transfer time data for each enabled path capable of being 
selected; and indicating paths as disabled having transfer time data satisfying a threshold, 
wherein paths indicated as disabled are not capable of being selected to use to transmit data. 

The Examiner found that col. 3, lines 31-41 of Ben-Ami taught the claim requirements of 
gathering transfer time data for each enabled path capable of being selected; and indicating paths 
as disabled having transfer time data satisfying a threshold, wherein paths indicated as disabled 
are not capable of being selected to use to transmit data. (Office Action, pg. 2) 

The cited col. 3 discusses allocating traffic by selecting a candidate route, and how to 
search for a switch which would be blocking at the service level if the inactive link were 
activated, and which would cause the switch to not be blocking iftlie current inactive link were 
activated. 

Nowhere does the cited col. 3 of Ben-Ami anywhere teach or suggest or mention the 
claim requirement of gathering transfer time data for each enabled path capable of being selected. 
Further, nowhere does the cited col. 3 mention anything about gathering transfer time data or 
indicating paths as disabled having transfer time data satisfying a threshold. Instead, the cited . 
col , 3 concerns how to select a switch that although blocking at the service level has an unused 
active link which if activated would not be blocking at the service level. Applicants submit that 
this cited col. 3 does not teach, suggest, mention or concern the claim requirements of gathering 
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Firm No. 0018.0075 

transfer time data and indicating paths as disabled having transfer time data satisfying a 
threshold. 

Thus, although the cited Ben-Ami describes a technique for selecting paths based on 
whether they have an unused active link, nowhere does the cited Ben- Ami teach or suggest the 
particular claimed techniques for selecting a path, which includes gathering transfer time data 
and indicating paths as disabled having transfer time data satisfying a threshold. 

Accordingly, claims 1,15, and 29 are patentable over the cited art because the cited art 
does not teach or suggest all the claim requirements. 

Dependent claims 2- 14, 1 6-28, and 30-42 are patentable over the cited art because they 
depend from one of claims 1,15, and 29, which arc patentable over the cited art for the reasons 
discussed above. Moreover, certain of the below discussed dependent claims provide additional 
grounds of patentability over the cited art. 

Claims 2, 16, and 30 depend from claims 1,15, and 29 and further require indicating one 
disabled path as enabled after performing a threshold number of transfer operations. The 
Examiner cited col. 34, lines 63-67 of Ben-Ami as teaching the additional requirements of these 
claims. (Office Action, pg. 3). Applicants traverse for the following reasons. 

The cited col. 34 mentions that the routing system monitors a routing table for congested 
links for links which have been utilized beyond a predetermined threshold. Nowhere does this 
cited col. 34 anywhere teach or suggest the claim requirement of indicating one disabled path as 
enabled after performing a threshold number of transfer operations. Further, nowhere does the 
cited col. 34 anywhere teach, suggest or mention enabling a path after performing a threshold 
number of operations. Instead, the cited col. 34 mentions monitoring for links that have been 
utilized beyond a predetermined threshold, and says nothing of the claim requirement of enabling 
a path after performing a threshold number of operations. 

Accordingly, claims 2, 1 6, and 30 provide additional grounds of patentability over the 
cited art. 
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Firm No. 0018.0075 

Claims 3, 17, and 3 1 depend from claims 2, 16, and 30 and further require 
disabling the path for a first threshold number of transfer operations if the path has a transfer data 
time satisfying a first threshold and disabling the path for a second threshold number of transfer 
operations if the path has a transfer data time satisfying a second threshold. The Examiner cited 
col. 35, lines 1-13 of Ben-Ami as teaching the additional requirements of these claims. (Office 
Action, pg. 3) Applicants traverse for the following reasons. 

The cited col. 35 mentions that information regarding congested links utilized beyond a 
threshold is provided to a link expander. The link expander may expand the congested or beyond 
threshold utilized links and provide updates regarding expanded clinics. 

Nowhere does the cited col, 35 anywhere teach, suggest or mention the claim 
requirements of disabling a path for a first or second threshold number of transfer operations 
depending on whether the path has a data transfer time satisfying a first or second thresholds, 
respectively. Instead, the cited col. 35 only mentions that a link expander may expand the 
congested links and have information on congested links utilized beyond a threshold. There is no 
mention in the cited col 35 of disabling a path for a certain number (first or second threshold 
number) of threshold operations depending on the transfer data time satisfying a certain (first or 
second) threshold. The cited col. 35 does not teach, suggest or mention the specific requirements 
of these claims for disabling paths. 

Accordingly, claims 3, 17, and 31 provide additional grounds of patentability over the 
cited art. 

Claims 4, 18, and 32 depend from claims 1, 15 ? and 29 and further require that transfer 
time data is gathered by path and transfer size, wherein a path is disabled for a given transfer size • 
and wherein one path disabled for one transfer size is capable of being enabled for at least one 
other transfer size. The Examiner cited pg. 28, paragraphs 365-367 of Bare as teaching the 
additional requirements of these claims. (Office Action, pg. 3) 

The cited pg. 28, paragraph 365 mentions that when a link comes up for the first time, the 
port will become the broadcast link if no other ports received the cost packet. This moves paths 
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to ports with the lowest current latency. Nowhere does paragraph 365 anywhere teach, suggest 
or mention gathering transfer time data by path and transfer size and that a path is disabled for a 
given transfer size. Instead, the cited paragraph 365 mentions how a port becomes the broadcast 
link. 

The cited paragraph 366 mentions that in one case, when the switch receives the cost 
criteria, it will delete the current broadcast path and return an ACK, and the ACK of the cost 
packet must wait until the delete has been confirmed. The cited paragraph 367 mentions that in 
the second case it is possible the cost packet went through an adjacent switch dependent on this 
switch broadcast path, and for this reason the switch cannot merely move the broadcast port. 

Nowhere in the cited paragraphs 366 and 367 is there any teaching, suggestion or mention 
of gathering transfer time data by path and transfer size and that a path is disabled for a given 
transfer size. Instead, these paragraphs 365-367 discuss something entirely different and 
nowhere mention the specific requirements concerning gathering transfer time data. 

Accordingly, claims 4, 18, and 32 provide additional grounds of patentability over the 
cited art. 

Claims 5, 19, and 33 depend from claims 1. 15, and 29 and further require that gathering 
transfer time data further comprises: for each enabled path, gathering a cumulative transfer time 
for all transfer operations during a measurement period through the path and a cumulative 
number of the transfer operations during the measurement period; and for each enabled path 
determining the average cumulative transfer time for the measurement period by dividing the 
cumulative time by the cumulative number of transfers, wherein the path is indicated as disabled 
if the average cumulative transfer time for the path satisfies the threshold. The Examiner cited 
col. 35, lines 1-12 of Ben-Ami as teaching the additional requirements of these claims. (Office 
Action, pg. 4) Applicants traverse for the following reasons. 

The cited col. 35 mentions that information regarding congested links utilized beyond a 
threshold is provided to a link expander. The link expander may expand the congested or beyond 
threshold utilized links and provide updates regarding expanded clinks. 
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Nowhere does the cited col. 35 anywhere teach, suggest or mention gathering a 
cumulative transfer time for all transfer operations during a measurement period through the path 
and a cumulative number of the transfer operations during the measurement period. Instead, the 
cited col 35 just mentions information regarding congested links, but nowhere teaches or 
suggests a cumulative transfer rime for all transfer operations and a cumulative number of 
transfer operations for a path for a measurement period. 

Further, nowhere does the cited col. 35 anywhere teach, suggest or mention that the path 
is indicated as disabled if the average cumulative transfer time for the path satisfies the threshold. 
Instead, the cited col. 35 mentions that the link expander expands the congested or beyond 
threshold utilized links. Nowhere is there any teaching or suggestion of disabling a path based 
on average cumulative transfer time as claimed. 

Accordingly, claims 5, 19, and 33 provide additional grounds of patentability over the 
cited art. 

Claims 6, 20, and 34 depend from claims 5, 19, and 33. 

The Examiner cited col. 3, lines 3 1-42 of Ben-Ami as teaching the claim requirements 
that the measurement period comprises a number of transfer operations for all paths, wherein the 
determination, to disable paths occurs after the number of transfer operations in the measurement 
period has occurred. (Office Action, pg. 4) Applicants traverse. 

The cited col. 3 discusses allocating traffic by selecting a candidate route, and bow to 
search for a switch which would be blocking at the service level if the inactive link were 
activated, and which would cause the switch to not be blocking if the current inactive link were 
activated. 

Nowhere does the cited col. 3 of Ben-Ami anywhere teach, suggest or mention the claim 
requirement that the measurement period comprises a number of transfer operations for all path s. 
Instead, the cited col. 3 discusses how to select a switch that although blocking at the service 
level has an unused active link which if activated would not be blocking at the service level. 
Applicants submit that this cited col. 3 does not teach, suggest, mention or concern the claim 
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requirements that the measurement period comprises a number of transfer operations. Further, 
nowhere does the cited col. 3 anywhere teach or suggest the claim requirement that the 
determination to disable paths occurs after the number of transfer operations in the measurement 
period has occurred. 

The Examiner cited col 35, lines 1-12 as teaching the claim requirement of starting 
another measurement period to gather transfer time data after determining paths to disable. 
(Office Action, pg. 4) 

The cited col. 35 mentions that information regarding congested links utilized beyond a 
threshold is provided to a link expander. The link expander may expand the congested or beyond 
threshold utilized links and provide updates regarding expanded clinks. 

Nowhere does the cited col. 35 anywhere teach, suggest or mention starting another 
measurement period to gather transfer time data after determining paths to disable. Instead, the 
cited col. 35 discusses expanding congested links. 

Accordingly, claims 6, 20, and 34 provide additional grounds of patentability over the 
cited art. 

Claims 7, 21, and 35 depends from claims 1, 15, and 29 and further requires that the 
transfer time data is gathered by path and transfer size, and wherein the average cumulative 
transfer time is calculated for each enabled path and for at least one transfer size. The Examiner 
cited col. 35, lines 1-12 as teaching the additional requirements of these claims. (Office Action, 
pg. 5) Applicants traverse for the following reasons. 

As discussed, the cited col 35 mentions that information regarding congested links 
utilized beyond a threshold is provided to a link expander. The link expander may expand the 
congested or beyond threshold utilized links and provide updates regarding expanded links. 

Nowhere does the cited col 35 anywhere teach, suggest or mention that transfer time data 
is gathered by path and transfer size, and that the average cumulative transfer time is calculated 
for each enabled path and for at least one transfer size. Instead, the cited col, 35 discusses 
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information regarding congested links, but nowhere mentions this information comprises transfer 
time data gathered by path and transfer size. 

Accordingly, claims 7, 21, and 35 provide additional grounds of patentability over the 
cited art. 

Claims 8, 22, and 36 depend from claims 7, 21 , and 35 and include many of the 
requirements of claims 6, 20, and 34, as well as additional requirements. The Examiner cited the 
same sections of Ben- Ami against claims 8, 22, and 36 that were cited against claims 6, 20, and 
34. Applicants thus submit that claims 8, 22, and 36 are patentable over the cited Ben-Ami for 
the reasons discussed with respect to claims 6, 20, and 34 and because the additional 
requirements of claims 8, 22, and 36 provide further grounds of distinction over the cited art. 

Claims 9, 23, and 37 depend from claims 5, 19, and 33 and further require that the 
transfer time is measured from the time the transfer is sent to the device to the time a response is 
received from the device indicating that the transfer completed, further comprising adding the 
transfer time for a transfer transmitted down the path to the cumulative transfer time for the path. 
The Examiner cited col. 34, lines 36-64 as teaching the additional requirements of these claims. 
(Office Action, pg. 5) Applicants traverse for the following reasons. 

The cited col. 34 discusses expanding link capacities by a maximal factor, that saturates 
both interswitch links and the switches. The cited col. 34 discusses an apparatus including a 
conventional routing system that may be centralized or distributed, which allocates traffic to a 
network. The routing system is monitored . 

Nowhere in the cited col. 34 is there any teaching or suggestion that a transfer time is 
measured from the time the transfer is sent to the device to the time a response is received from 
the device indicating that the transfer completed, and that the transfer time for a transfer 
transmitted down the path is added to the cumulative transfer time for the path. Nowhere does 
the cited col. 34 anywhere teach, suggest or mention a cumulative transfer time for a path as 
claimed. 



Page 9 of 13 



3105567984 



KONRAD RAYNES VICTOR 

•c 



PAGE 18/41 



Amdt.datedNove.nber 28, 2003 Serial No. 09/591,024 

Reply to Office action of August 27, 2003 Dockct No , TUC92000014USI 

Firm No. 0018.0075 

Accordingly, claims 9, 22, and 37 provide additional grounds of patentability over the 
cited art. 

Claims 10, 24, and 38 depend from claims 5, 19, and 33. 

The Examiner cited page 40, col. 512 of Bare as teaching the claim requirement that for 
each enabled path, a best average transfer time is determined from the average cumulative 
transfer times for all paths. (Office Action, pg. 5) Applicants traverse. > 

The cited page 40 of Bare mentions redistributing MAC addresses when a load balance 
link is dropping packets. In this case, twhen the switch detects packet drops, it will check for 
another path that is not dropping packets. The switch can then remove one or more MAC 
addresses from the overloaded link. The cited page 40 further mentions, that since the path 
currently dropping packets will typically not be the best path. Further, the MAC address to 
delete should have a lower cost path and must not be a path dropping packets. 

Nowhere does the cited page 40 of Bare anywhere teach, suggest or mention that for each 
enabled path, a best average transfer time is determined from the average cumulative transfer 
times for all paths. The cited page 40 mentions that the path currently dropping packets will not 
be the best path. However, the cited page 40 nowhere mentions an average cumulative transfer 
time for all paths nor mentions determining a best average transfer time from the average 
cumulative transfer time for all paths. 

The Examiner cited col. 35, lines 1-12 of Ben-Ami as teaching the claim requirement that 
determining whether the average cumulative transfer time for one path satisfies the threshold 
comprises determining whether the average cumulative transfer time for the path exceeds the best 
average transfer time by a percentage amount. 

As discussed, the cited col. 35 mentions that information regarding congested links 
utilized beyond a threshold is provided to a link expander. The link expander may expand the 
congested or beyond threshold utilized links and provide updates regarding expanded clinks. 

Although the cited col. 35 discusses information regarding congested links, nowhere is 
there any teaching, suggestion or mention of determining whether the average cumulative 
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transfer time for the path exceeds the best average transfer time by a percentage amount. There 
is just no mention in the cited Ben- Ami of an average cumulative transfer time for paths or 
determining whether such time exceeds a best average time by a percentage amount. 

Accordingly, claims 10, 24, and 38 provide additional grounds of patentability over the 
cited art. 

Claims 1 1, 25, and 39 depend from claims 10, 24, and 38 and further require that 
determiomg whether the average cumulative transfer time satisfies the threshold further 
comprises disabling the path for a first number of transfer operations if the average cumulative 
transfer time for the path exceeds the best average transfer time by a first percentage amount and 
disabling the path for a second number of transfer operations if the average cumulative transfer 
time for the path exceeds the best average transfer time by a second percentage amount. The 
Examiner cited col. 34, lines 64-67 and col. 35, lines 1-12 of Ben-Ami as teaching the additional 
requirements of these claims. (Office Action, pgs. 5-6) Applicants traverse for the following 
reasons. 

The cited col. 34 mentions that the routing system monitor searches the routing table for 
congested links, or links utilized between a predetermined threshold of utilization. Although, the 
cited col. 34 generally mentions searching for congested links, nowhere does the cited col. 34 
anywhere teach or suggest the specific claimed determinations, such as disabling the path for a 
first number of transfer operations if the average cumulative transfer time for the path exceeds 
the best average transfer time by a first percentage amount and disabling the path for a second 
number of tran sfer operations if the average cumulative transfer time for the path exceeds the 
best average transfer time by a second percentage amount. These specific requirements are just 
nowhere mentioned in the cited col. 34. 

As discussed, the cited col. 35 mentions that information regarding congested links 
utilized beyond a threshold is provided to a link expander. The link expander may expand the 
congested or beyond threshold utilized links and provide updates regarding expanded clinks. 
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Although the cited col. 35 mentions expanding a congested link, nowhere does the cited 
col. 35 anywhere teach or suggest the specific claimed determinations, such as disabling the path 
for a first number of transfer operations if the average cumulative transfer time for the path 
exceeds the best average transfer time by a first percentage amount and disabling the path for a 
second number of transfer operations if the average cumulative transfer time for the path exceeds 
the best average transfer time by a second percentage amount. These specific requirements are 
nowhere mentioned in the cited coL 35, 

Accordingly, claims 1 1, 25, and 39 provide additional grounds of patentability over the 
cited art. 

Claims 13, 27, and 41 depend from claims 1 1 , 25, and 39 and further require that transfer 
time data is gathered by path, and a size of the update, wherein a path is disabled for a given 
update size and wherein the path is capable of being enabl ed for at least one other update size. 
The Examiner cited pg. 20, para. 266 of Bare as teaching the additional requirements of these 
claims. (Office Action, pg. 6) Applicants traverse for the following reasons. 

The cited pg. 20 mentions that when a switch port receives a cost packet it updates its 
tables and sends out an acknowledgment. To update its tables, the switch will first add the 
outbound queue cost for the port it received the packet on to the switch referenced in the packet. 
The cost information is then used to update the switch cost table. 

Although the cited pg, 20 mentions updating a table with a queue cost, nowhere does the 
cited pg. 20 anywhere teach, suggest or mention that transfer time data is gathered by path and a 
size of the update, wherein a path is disabled for a given update size and wherein the path is 
capable of being enabled for at least one other update size. These specific claim requirements 
are nowhere mentioned or suggested in the cited pg. 20. 

Accordingly, claims 13, 27, and 41 provide additional grounds of patentability over the 
cited art. 
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Conclusion 

For all the above reasons, Applicant submits that the pending claims 1-42 are patentable 
over the art of record. Applicants have not added any claims. Nonetheless, should any 
additional fees be required, please charge Deposit Account No. 09-0466. 

The attorney of record invites the Examiner to contact him at (3 1 0) 
Examiner believes such contact would advance the prosecution of the cs 



Dated: November 28. ?nm 
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David Victor 

Konrad Raynes Victor & Mann, LLP 
3 1 5 South Beverly Drive, Ste. 2 1 0 
Beverly Hills, CA 9021.2 
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Fax:310-556-7984 
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Sir: 



Transmitted herewith in the above-identified application is an: 
X Amendment 13 pages. 
X No additional fee is required. 

The fee has been calculated as shown below: 
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„ Please charge Deposit Account No. 09-0466 the amount of $ to cover the extension fee and also the amount of $ to 

cover the claim fee. A duplicate copy of this sheet is enclosed, 

A check in the amount of $ to cover the extension fee is enclosed. 

A check i n the amount of $ to cover the filing fee is enclosed. 

•_ A check in the amount of $ to cover the petition fee is enclosed. 

X The Commissioner is hereby authorized to charge payment of the following fees associated with this communication or credit 
any overpayment to Deposit Account No. 09-0466 . A duplicate of this sheet is enclosed. 
X_ Any fllinotees under 37 CFR 1 .1 6 for the presentation of extra claims. 
Any pateprt application processing fees under 37 CFR 1 .17. 

Respectfully ^bmittec// 

' s / 1/ Dated: November 28, 2003 

David W: Victor ^ 
Registration No. 39,867 
KONRAD RAYNES & VICTOR, LLP 
315 S, Beverly Drive, Suite 210 
Beverly Hills, CA 90212 
(310) 556-7983 (voice) 
(310) 556-7984 (fax) 



CERTIFICATE. UN l5ER, 37 CfrR 1.8: 
I hereby certify that this correspondence is being transmitted via facsimile to 703-746-7239 at the United States Patent 
and Trademattfjbflice on November 2S\ 2003. 
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Applicant: D. A. Burton et al Examiner: Mark H. Rinehait 

Serial No.: 09/591,024 Group Art Unit: 2141 

Filed: June 9, 2000 Docket No.: TUC92000014US1 

TITLE: METHOD, SYSTEM, AND PROGRAM FOR SELECTING ONE OF 

MULTIPLE PATHS TO COMMUNICATE WITH A DEVICE 



CERTIFICATE UNDER 37 CFR ] .8: 

I hereby certify that this correspondence h being transmitted via facsim 11^6^703^^-723 9 at the United States Patent ' 
and Trademark Office on November 28, 2003, 



David W. Vjctor 



Commissioner for Patents 
P.O, Box 1450 
Alexandria, VA 22313-1450 



AMENDMENT 



Dear Sir: 

This paper is submitted m response to the non-final office action dated August 27, 2003 
("Office Action"), in which the Examiner rejected all claims 1-42 as obvious (35 U.S.C. §103) 
over cited art. Applicants traverse these prior art rejections for the reasons discussed herein and 
submit that all pending claims 1 -42 are patentable over the cited art and in condition for 
allowance. Applicants further amend the specification to substitute U.S. application serial 
numbers for attorney docket numbers. 

Amendments to the Specification begin on page 2. 

Remarks/Arguments begin on page 3. 
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IN THE SPECIFICATION 

Please replace the paragraph on page 1, lines 5-13 with the following paragraph: 

This application is related to the following co-pending and commonly-assigned patent 
applications, all of which are filed on the same date herewith, and all of which are incorporated 
herein by reference in their entirety: 

"Method, System, And Program For Determining A Number of Write Operations to 
Execute", to David A. Burton, Robert L, Morton, and Erez Webman, having a t t o rne y 
diiJ^lim. TUC9 " 200Q-00 1 5UQ 1 U.S. Application No, 09/591,023 , and 
"Method, System, And Program For Remote Copy in an Open. Systems Environment" to 
David A. Burton, Robert L. Morton, and Erez Webman, having attorney docket n o . 
TUO2000-Q016US1 U.S. Application No. 09/591.016 , 
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REMARKS/ARGUMENTS 

Applicants amended the specification to substitute U.S. application serial numbers for 
attorney docket numbers. 

The Examiner rejected claims 1-42 as obvious (35 U.S.C. §103) over Bar 
(2003/0016624) and Ben-Ami (U.S. Patent No, 6,301,267). Applicants traverse for the following 
reasons.. 

Claims 1,15, and 29 concern selecting one of multiple data paths to a device and require: 
selecting one of multiple paths indicated as enabled to transmit data, wherein a path is indicated 
as enabled or disabled; gathering transfer time data for each enabled path capable of being 
selected; and indicating paths as disabled having transfer time data satisfying a threshold, 
wherein paths indicated as disabled are not capable of being selected to use to transmit data. 

The Examiner found that col. 3, lines 31-41 of Ben- Ami taught the claim requirements of 
gathering transfer time data for each enabled path capable of being selected; and indicating paths 
as disabled having transfer time data satisfying a threshold, wherein paths indicated as disabled 
are not capable of being selected to use to transmit data. (Office Action, pg. 2) 

The cited col. 3 discusses allocating traffic by selecting a candidate route, and how to 
search for a switch which would be blocking at the service level if the inactive link were 
activated, and which would cause the switch to not be blocking if the current inactive link were 
activated. 

Nowhere does the cited col. 3 of Ben-Ami anywhere teach or suggest or mention the 
claim requirement of gathering transfer time data for each enabled path capable of being selected. 
Further, nowhere does the cited col. 3 mention anything about gathering transfer time data or 
indicating paths as disabled having transfer time data satisfying a threshold. Instead, the cited 
col. 3 concerns how to select a switch that although blocking at the service level has an unused 
active link which if activated would not be blocking at the service level. Applicants submit that 
this cited col. 3 does not teach, suggest, mention or concern the claim requirements of gathering 
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transfer time data and indicating paths a$ disabled having transfer time data satisfying a 
threshold. 

Thus, although the cited Ben- Ami describes a technique for selecting paths based on 
whether they have an unused active link, nowhere does the cited Ben- Ami teach or suggest the 
particular claimed techniques for selecting a path, which includes gathering transfer time data 
and indicating paths as disabled having transfer time data satisfying a threshold. 

Accordingly, claims 1,15, and 29 are patentable over the cited art because the cited art 
does not teach or suggest all the claim requirements. 

Dependent claims 2*14, 1 6-28, and 30-42 are patentable over the cited art because they 
depend from one of claims 1, 15, and 29, which are patentable over the cited art for the reasons 
discussed above. Moreover, certain of the below discussed dependent claims provide additional 
grounds of patentability over the cited art. 

Claims 2, 16, and 30 depend from claims 1, 15, and 29 and further require indicating one 
disabled path as enabled after performing a threshold number of transfer operations, The 
Examiner cited col. 34, lines 63-67 of Ben-Ami as teaching the additional requirements of these 
claims. (Office Action, pg. 3). Applicants traverse for the following reasons. 

The cited col. 34 mentions that the routing system monitors a routing table for congested 
links for links which have been utilized beyond a predetermined threshold. Nowhere does this 
cited col. 34 anywhere teach or suggest the claim requirement of indicating one disabled path as 
enabled after performing a threshold number of transfer operations. Further, nowhere does the 
cited col, 34 anywhere teach, suggest or mention enabling a path after performing a threshold 
number of operations. Instead, the cited col. 34 mentions monitoring for links that have been 
utilized beyond a predetermined threshold, and says nothing of the claim requirement of enabling 
a path after performing a threshold number of operations. 

Accordingly, claims 2, 16, and 30 provide additional grounds of patentability over the 
cited art. 
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Claims 3, 1 7, and 3 1 depend from claims 2, 16, and 30 and further require 
disabling the path for a first threshold number of transfer operations if the path has a transfer data 
time satisfying a first threshold and disabling the path for a second threshold number of transfer 
operations if the path has a transfer data time satisfying a second threshold. The Examiner cited 
col. 35 a lines 1-13 of Ben-Ami as teaching the additional requirements of these claims. (Office 
Action, pg. 3) Applicants traverse for the following reasons. 

.The cited col. 35 mentions that information regarding congested links utilized beyond a 
threshold is provided to a link expander. The link expander may expand the congested or beyond 
threshold utilized links and provide updates regarding expanded clinks. 

Nowhere does the cited col. 35 anywhere teach, suggest or mention the claim 
requirements of disabling a path for a first or second threshold number of transfer operations 
depending on whether the path has a data transfer time satisfying a first or second thresholds, 
respectively. Instead, the cited col. 35 only mentions that a link expander may expand the 
congested links and have information on congested links utilized beyond a threshold. There is no 
mention in the cited col. 35 of disabling a path for a certain number (first or second threshold 
number) of threshold operations depending on the transfer data time satisfying a certain (first or 
second) threshold. The cited col. 35 does not teach;, suggest or mention the specific requirements 
of these claims for disabling paths. 

Accordingly, claims 3, 17, and 3 1 provide additional grounds of patentability over the 
cited art. 

Claims 4, 1 8, and 32 depend from claims 1,15, and 29 and further require that transfer 
time data is gathered by path and transfer size, wherein a path is disabled for a given transfer size 
and wherein one path disabled for one transfer size is capable of being enabled for at least one 
other transfer size. The Examiner cited pg. 28, paragraphs 365-367 of Bare as teaching the 
additional requirements of these claims. (Office Action, pg. 3) 

The cited pg. 28, paragraph 365 mentions that when a link comes up for the first time, the . 
port wilt become the broadcast link if no other ports received the cost packet. This moves paths 



Page 5 of 13 



86/03/2004 11:24 3105567984 



KONRAD RAYNES VICTOR 



PAGE 34/41 



Arndt dated November 28, 2003 Serial No. 09/591,024 

Reply to Office action of August 27, 2003 Docket No. TUC92000014US1 

Firm No. O0R0075 

to ports with the lowest current latency. Nowhere does paragraph 365 anywhere teach, suggest 
or mention gathering transfer time data by path and transfer size and that a path is disabled for a 
given transfer size. Instead, the cited paragraph 365 mentions how a port becomes the broadcast 
link, 

The cited paragraph 366 mentions that in one case, when the switch receives the cost 
criteria, it will delete the current broadcast path and return an ACK S and the ACK of the cost 
packet must wait until the delete has been confirmed. The cited paragraph 367 mentions that in 
the second case it is possible the cost packet went through an adjacent switch dependent on this 
switch broadcast path, and for this reason the switch cannot merely move the broadcast port. 

Nowhere in the cited paragraphs 366 and 367 is there any teaching, suggestion or mention 
of gathering transfer time data by path and transfer size and that a path is disabled for a given 
transfer size. Instead, these paragraphs 365-367 discuss something entirely different and 
nowhere mention the specific requirements concerning gathering transfer time data. 

Accordingly, claims 4, 18, and 32 provide additional grounds of patentability over the 
cited art. 

Claims 5, 19, and 33 depend from claims 1, 15, and 29 and further require that gathering 
transfer time data further comprises: for each enabled path, gathering a cumulative transfer time 
for all transfer operations during a measurement period through the path and a cumulative 
number of the transfer operations during the measurement period; and for each enabled path 
determining the average cumulative transfer time for the measurement period by dividing the 
cumulative time by the cumulative number of transfers, wherein the path is indicated as disabled 
if the average cumulative transfer time for the path satisfies the threshold. The Examiner cited 
col. 35, lines 1-12 of Ben-Ami as teaching the additional requirements of these claims. (Office 
Action, pg. 4) Applicants traverse for the following reasons. 

The cited col. 35 mentions that information regarding congested links utilized beyond a 
threshold is provided to a link expander. The link expander may expand the congested or beyond 
threshold utilized links and provide updates regarding expanded clinks. 
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Nowhere does the cited col. 35 anywhere teach, suggest or mention gathering a 
cumulative transfer time for all transfer operations during a measurement period through the path 
and a cumulative number of the transfer operations during the measurement period. Instead, the 
cited col 35 just mentions information regarding congested links, but nowhere teaches or 
suggests a cumulative transfer time for all transfer operations and a cumulative number of 
transfer operations for a path for a measurement period. 

Further, nowhere does the cited col. 35 anywhere teach, suggest or mention that the path 
is indicated as disabled if the average cumulative transfer time for the path satisfies the threshold. 
Instead, the cited col. 35 mentions that the link expander expands the congested or beyond 
threshold utilized links. Nowhere is there any teaching or suggestion of disabling a path based 
on average cumulative transfer time as claimed. 

Accordingly, claims 5 ? 19, and 33 provide additional grounds of patentability over the 
cited art. 

Claims 6, 20, and 34 depend from claims 5 S 1 9, and 33. 

The Examiner cited col. 3 , lines 3 1-42 of Ben-Ami as teaching the claim requirements 
that the measurement period comprises a number of transfer operations for all paths, wherein the 
determination to disable paths occurs after the number of transfer operations in the measurement 
period has occurred, (Office Action, pg. 4) Applicants traverse. 

The cited col 3 discusses allocating traffic by selecting a candidate route, and how to 
search for a switch which would be blocking at the service level if the inactive link were 
activated, and which would cause the switch to not be blocking if the current inactive link were 
activated. 

Nowhere does the cited col. 3 of Ben- Ami anywhere teach;, suggest or mention the claim 
requirement that the measurement period comprises a number of transfer operations for all paths. 
Instead, the cited col. 3 discusses how to select a switch that although blocking at the service 
level has an unused active link which if activated would not be blocking at the service level 
Applicants submit that this cited col 3 does not teach, suggest, mention or concern the claim 
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requirements that the measurement period comprises a number of transfer operations. Further, 
nowhere does the cited col. 3 anywhere teach or suggest the claim requirement that the 
determination to disable paths occurs after the number of transfer operations in the measurement 
period has occurred. 

The Examiner cited col. 35, lines 1-12 as teaching the claim requirement of starting 
another measurement period to gather transfer time data after determining paths to disable, 
(Office Action, pg, 4) 

The cited col. 35 mentions that information regarding congested links utilized beyond a 
threshold is provided to a link expander. The link expander may expand the congested or beyond 
threshold utilized links and provide updates regarding expanded clinks* 

Nowhere does the cited col. 35 anywhere teach, suggest or mention starting another 
measurement period to gather transfer time data after determining paths to disable. Instead, the 
cited col. 35 discusses expanding congested links. 

Accordingly, claims 6, 20, and 34 provide additional grounds of patentability over the 
cited art. 

Claims 7, 21, and 35 depends from claims 1,15, and 29 and further requires that the 
transfer time data is gathered by path and transfer size, and wherein the average cumulative 
transfer time is calculated for each enabled path and for at least one transfer size. The ExamineT 
cited col. 35, lines 1-12 as teaching the additional requirements of these claims. (Office Action, 
pg. 5) Applicants traverse for the following reasons. 

As discussed, the cited col. 35 mentions that information regarding congested links 
utilized beyond a threshold is provided to a link expander. The link expander may expand the 
congested or beyond threshold utilized links and provide updates regarding expanded links. 

Nowhere does the cited col. 35 anywhere teach, suggest or mention that transfer time data 
is gathered by path and transfer size, and that the average cumulative transfer time is calculated 
for each enabled path and for at least one transfer size. Instead, the cited col. 35 discusses 
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infoiraation regarding congested links, but nowhere mentions this information comprises transfer 
time data gathered by path and transfer size. 

Accordingly, claims 7, 21, and 35 provide additional grounds of patentability over the 
cited art. 

Claims 8, 22, and 36 depend from claims 7, 21, and 35 and include many of the 
requirements of claims 6, 20 ? and 34, as well as additional requirements. The Examiner cited the 
same sections of Ben-Ami against claims 8, 22, and 36 that were cited against claims 6, 20, and 
34* Applicants thus submit that claims 8, 22, and 36 are patentable over the cited Ben-Ami for 
the reasons discussed with respect to claims 6, 20, and 34 and because the additional 
requirements of claims 8, 22, and 36 provide further grounds of distinction over the cited art. 

Claims 9, 23, and 37 depend from claims 5 S 19, and 33 and further require that the 
transfer time is measured from the time the transfer is sent to the device to the time a response is 
received from the device indicating that the transfer completed, further comprising adding the 
transfer time for a transfer transmitted down the path to the cumulative transfer time for the path. 
The Examiner cited col. 34, lines 36-64 as teaching the additional requirements of these claims. 
(Office Action, pg. 5) Applicants traverse for the following reasons. 

The cited col. 34 discusses expanding link capacities by a maximal factor, that saturates 
both interswitch links and the switches. The cited col 34 discusses an apparatus including a 
conventional routing system that may be centralized or distributed, which allocates traffic to a 
network. The routing system is monitored . 

Nowhere in the cited col. 34 is there any teaching or suggestion that a transfer time is 
measured from the time the transfer is sent to the device to the time a response is received from 
the device indicating that the transfer completed, and that the transfer time for a transfer 
transmitted down the path is added to the cumulative transfer time for the path. Nowhere does 
the cited col. 34 anywhere teach, suggest or mention a cumulative transfer time for a path as 
claimed. 
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Accordingly, claims 9, 22, and 37 provide additional grounds of patentability over the 
cited art. 

Claims 10, 24, and 38 depend from claims 5, 19, and 33. 

The Examiner cited page 40, col. 512 of Bare as teaching the claim requirement that for 
each enabled path, a best average transfer time is determined from the average cumulative 
transfer times for all paths. (Office Action, pg. 5) Applicants traverse. 

The cited page 40 of Bare mentions redistributing MAC addresses when a load balance 
link is dropping packets. In this case, twhen the switch detects packet drops, it will check for 
another path that is not dropping packets. The switch can then remove one or more MAC 
addresses from the overloaded link. The cited page 40 further mentions that since the path 
currently dropping packets will typically not be the best path. Further, the MAC address to 
delete should have a lower cost path and must not be a path dropping packets. 

Nowhere does the cited page 40 of Bare anywhere teach, suggest or mention that for each 
enabled path, a best average transfer time is determined from the average cumulative transfer 
times for all paths. The cited page 40 mentions that the path currently dropping packets will not 
be the best path. However, the cited page 40 nowhere mentions an average cumulative transfer 
time for all paths nor mentions determining a best average transfer time from the average 
cumulative transfer time for all paths. 

The Examiner cited col. 35, lines 1-12 of Ben-Ami as teaching the claim requirement that 
determining whether the average cumulative transfer time for one path satisfies the threshold 
comprises determining whether the average cumulative transfer time for the path exceeds the best 
average transfer time by a percentage amount. 

As discussed, the cited coL 35 mentions that information regarding congested links 
utilized beyond a threshold is provided to a link expander. The link expander may expand the 
congested or beyond threshold utilized links and provide updates regarding expanded clinks. 

Although the cited coL 35 discusses information regarding congested links, nowhere is 
there any teaching, suggestion or mention of determining whether the average cumulative 
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transfer time for the path exceeds the best average transfer time by a percentage amount. There 
is just no mention in the cited Ben-Ami of an average cumulative transfer time for paths or 
determining whether such time exceeds a best average time by a percentage amount. 

Accordingly, claims 10, 24, and 38 provide additional grounds of patentability over the 
cited art. 

Claims 1 1, 25, and 39 depend from claims 10 5 24, and 38 and further require that 
determining whether the average cumulative transfer time satisfies the threshold further 
comprises disabling the path for a first number of transfer operations if the average cumulative 
transfer time for the path exceeds the best average transfer time by a first percentage amount and 
disabling the path for a second number of transfer operations if the average cumulative transfer 
time for the path exceeds the best average transfer time by a second percentage amount. The 
Examiner cited coL 34, lines 64-67 and col. 35, lines 1-12 of Ben-Ami as teaching the additional 
requirements of these claims. (Office Action, pgs. 5-6) Applicants traverse for the following 



The cited col 34 mentions that the routing system monitor searches the routing table for 
congested links, or links utilized between a predetermined threshold of utilization. Although, the 
cited col 34 generally mentions searching for congested links, nowhere does the cited col 34 
anywhere teach or suggest the specific claimed determinations, such as disabling the path for a 
first number of transfer operations if the average cumulative transfer time for the path exceeds 
the best average transfer time by a first percentage amount and disabling the path for a second 
number of transfer operations if the average cumulative transfer time for the path exceeds the 
best average transfer time by a second percentage amount. These specific requirements are just 
nowhere mentioned in the cited col. 34. 

As discussed, the cited col, 35 mentions that information regarding congested links 
utilized beyond a threshold is provided to a link expander. The link expander may expand the 
congested or beyond threshold utilized links and provide updates regarding expanded clinks. 



reasons. 
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Although the cited col, 35 mentions expanding a congested link, nowhere does the cited 
col 35 anywhere teach or suggest the specific claimed determinations, such as disabling the path 
for a first number of transfer operations if the average cumulative transfer time for the path 
exceeds the best average transfer time by a first percentage amount and disabling the path for a 
second number of transfer operations if the average cumulative transfer time for the path exceeds 
the best average transfer time by a second percentage amount. These specific requirements are 
nowhere mentioned in the cited col. 35. 

Accordingly, claims 11, 25, and 39 provide additional grounds of patentability over the 
cited art. 

Claims 1 3, 27, and 41 depend from claims 11 , 25, and 39 and further require that transfer 
time data is gathered by path and a size of the update, wherein a path is disabled for a given 
update size and wherein the path is capable of being enabled for at least one other update size. 
The Examiner cited pg* 20, para. 266 of Bare as teaching the additional requirements of these 
claims., (Office Action, pg. 6) Applicants traverse for the following reasons. 

The cited pg. 20 mentions that when a switch port receives a cost packet it updates its 
tables and sends out an acknowledgment. To update its tables, the switch will first add the 
outbound queue cost for the port it received the packet on to the switch referenced in the packet. 
The cost information is then used to update the switch cost table. 

Although the cited pg, 20 mentions updating a table with a queue cost, nowhere does the 
cited pg. 20 anywhere teach 5 suggest or mention that transfer time data is gathered by path and a 
size of the update, wherein a path is disabled for a given update size and wherein the path is 
capable of being enabled for at least one other update size. These specific claim requirements 
are nowhere mentioned or suggested in the cited pg. 20. 

Accordingly, claims 13, 27, and 41 provide additional grounds of patentability over the 
cited art. 
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Conclusion 

For ajl the above reasons, Applicant submits that the pending claims 1-42 are patentable 
over the art of record. Applicants have not added any claims. Nonetheless, should any 
additional fees be required, please charge Deposit Account No. 09-0466. 

The attorney of record invites the Examiner to contact him at (310) 553y?977 if the 
Examiner believes such contact would advance the prosecution of the ca 
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